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The courts of New York and England go far in allowing the court to dismiss 
the proceedings in order to prevent imposition or fraud. In Stewart v. 
Butler, 27 N. Y. Misc. 708, 59 N. Y. Supp. 573, the court, in affirming the 
right of the lower court to dismiss a baseless and vexatious action of eject- 
ment, laid down the rule that a court has inherent power to prevent its 
proceedings from being made the instrument of wrong. See, also, Castro v. 
Murray, L. R. 10 Exch. 213; Dawkins v. Prince Edward of Saxe Weimar, 
L. R. 1 Q. B. 499. In People v. Hektograph Co., 10 Abb. N. C. 358, the 
court opened and vacated a judgment of dissolution of a corporation on appli- 
cation of a stockholder, when there was reason to believe that fraud or 
collusion was used to obtain it. It is difficult, however, to seeiiow a contrary 
doctrine could have been laid down in the principal case without giving the 
courts power that might easily be abused. 

Trusts — Deposit in Bank— Enforcement of Trust. — Deceased having 
reached the limit of his possible deposit in his own name in the Broadway 
Savings Bank, upon the advice of the secretary of said bank opened an 
account in trust for his son, the plaintiff. Later he delivered the passbook to 
his son, remarking that he had started an account in order that the latter 
might "have something to fall back upon." Thereupon the book was placed 
in a safe in the plaintiff's house, although the deceased would take it away 
from time to time — presumably to make a new deposit or have the interest 
written up — and would then return it to the safe. Subsequently the deceased 
drew out the entire deposit and closed the account. Held (Laughlin, J., 
dissenting), that the deposit created merely a "tentative" trust, revocable at 
will, and that the evidence was insufficient to show a change into an irrevoc- 
able one, entitling plaintiff to the money. Tierney v. Fitspatrick (1907), 107 
N. Y. Supp. 527. 

"A deposit by one person of his own money in his own name as trustee 
for another, standing alone, does not establish an irrevocable trust during 
the lifetime of the depositor. It is a tentative trust merely, revocable at will, 
until the depositor dies or completes the gift in his lifetime by some unequivo- 
cal act or declaration, such as delivery of the passbook or notice to the 
beneficiary." Totten v. Lattan, 179 N. Y. 112, 70 L. R. A. 711. See also 
3 Mich. Law Rev., 70. The court in the principal case bases its decision 
upon the ground that there was no such "unequivocal act or declaration" 
on the part of the depositor as to change the nature of the trust created by 
the deposit. On the other hand, Judge Laughlin, in his dissenting opinion, 
contends that when the testator subsequently delivered the passbook to the 
beneficiary the trust became irrevocable. 

Usury — What Constitutes. — Complainant's husband died, practically 
insolvent, indebted to defendants for about $6,000, secured only by void mort- 
gages on the wife's real estate. Complainant applied to defendants for a loan 
to save the real estate from sale by a third person under mortgage to him, 
and defendants agreed to loan her at interest $3,026, the sum due such third 
person, provided conveyance of the whole land was made to them by such 
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third person as security for the loan, and for an indebtedness of about $800 
due from her to defendants, and for the husband's debt, which she was to 
assume. Held (Simpson, J., dissenting), that the only consideration passing 
to complainant was the loan of $3,026, and that to the extent that the agree- 
ment undertook to charge her with her deceased husband's debt it was 
usurious and void. Darden v. Schuessler (1907), — Ala. — , 45 So. Rep. 130. 
In several jurisdictions it has been held that a stipulation, as a condition 
of a loan, that the borrower, in addition to the payment of the highest rate 
of interest on the loan, shall pay or secure to the lender an indebtedness 
from a third person to the lender renders the transaction usurious, as this is 
a loss or burden imposed upon the borrower in addition to the highest legal 
rate of interest. Brown v. Baer, 79 Ga. 347 ; Bishop v. Exchange Bank, 1 14 
Ga. 962; Banking Co. v. Hagan, 1 La. Ann. 62; Shober v. Hauser, 20 N. C. 
91. A tendency toward a more liberal doctrine is found in a number of cases. 
Valentine v. Conner, 40 N. Y. 248; Clarke v. Sheehan, 47 N. Y. 188; Roane 
v. Bank of Nashville, 1 Head (Tenn.) 526. In a like manner, where an 
insurance company, on crndition of making a loan, requires the borrower to 
take from it policies of life insurance, and pay premiums thereon in addition 
to the highest legal rate of interest, the cases are in conflict. Missouri Valley 
Life Ins. Co. v. Kittle, 1 McCrary (U. S.) 234; Miller v. Life Ins. Co., 118 
N. C. 612; Washington Life Ins. Co. v. Patterson Silk Mfg. Co., 25 N. J. Eq. 
160; lohn Hancock Mut. Life Ins. Co. v. Nichols, 55 How. Pr. (N. Y.) 393. 

Wills — Execution — Signature "at the End." — Deceased wrote what 
purported to be her last will and testament on a printed blank form of will. 
A blank line for the signature of testator followed the printed blank testi- 
monium clause, then a heavy line extending across the page, then the printed 
blank attestation clause. Deceased filled in the blanks in the testimonium 
and attestation clauses, but her signature did not appear on the blank line 
between the two. Evidence was offered to prove that she had signed and 
written her name where it appeared in the attestation clause, and that she 
had otherwise shown an intention to consider this instrument as her last 
will and testament, but this evidence was excluded. Held, that such evidence 
was rightly excluded, and that this instrument is not the last will of deceased, 
because informally executed. Sears v. Sears et al. (1907), — Ohio — , 82 
N. E. Rep. 1067. 

The court holds that the will is invalid because not signed at the end 
thereof by the person making the same, as required by the statute of Ohio. 
Rev. St. of 1892, § 5916. It is held that when the facts are known, the ques- 
tion whether the will is signed at the end is one of law; and the court 
considers that the blank line following the testimonium clause left for the 
signature of the testatrix was intended as the end of the will. The purpose 
of the statute is the same as that of the English statute of 1837, — "to insure 
the identity of the instrument and to prevent fraudulent additions to or alter- 
ations of the instrument." See Williams on Executors (7th Am. Ed.) 107; 
Glancy et al. v. Glancy et al., 17 Ohio St. 136; Baker v. Baker et al., 51 Ohio 
St. 222, 37 N. E. 125. The failure of testatrix to sign "at the end" was fatal, 



